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Introduction  

The UK is reviewing its adoption laws, practices and contractual adoptions. In October 

2019, the Legal Committee for England and Wales and the Scottish Legal Commission, a legally 

established independent body to review and, if necessary, amend the law, concluded a public 

consultation on public procurement that began last spring. In June, the Committee issued a full 

consultation document (over 450 pages) accusing it of amending the agreement and making 

suggestions on how to revise it. The document contains 118 discussion questions on legal issues; 

the whole interested public was invited to submit comments to the Committee for discussion. In 

addition to the consultations, the Commission organized a number of public events and met with 

law firms, some of which have published articles on the case 20211. 

The UK current Surrogacy is based on the Surrogacy Act 1985, which invalidates loan 

agreements. This means that even if a contractual agreement is agreed, if the mother has a 

different opinion on the matter, they cannot be used to force the mother to give the child to the 

future parents after birth. The law also prohibits compromises with independent provisions and 

prohibits advertisements seeking or providing independent services. The law (which has now 

been part of the Male and Embryo Fertilization Act since 2008) also ensures that at the birth of a 

child, the adoptive parent is the child's legal mother and one of the parents' spouses or social 

workers. responsibility. (If the other party's spouse is not married, the father's legal parentage 

rule is different.) Expected parents must obtain a parent's decision in court to become the child's 

legal guardian and deprive the adoptive parents of parental rights. With the introduction of same-

sex marriages in Britain, same-sex couples gained independence and recent amendments to the 

European Convention on Human Rights gave single people this right; however, the scope of the 

law has not changed since the mid-1980s. in this assignment we will discuss about the protection 

of child interest, surrogated mother and the intended parents 2.  

The Surrogacy Act 1985 

An engagement is a woman who gives birth to another child / couple who cannot have 

children. Sometimes it can be the only way for humans to have a genetic child and is therefore 

                                                 
1 Clare Dyer, 'UK Should Change Law On Surrogacy To Help Commissioning Parents, Report Says' [2015] 

BMJ. 
2 Emily Jackson, 'UK Law And International Commercial Surrogacy: 'The Very Antithesis Of Sensible' 

(2016) 4 Journal of Medical Law and Ethics. 



5 

 

 

widely used. This process is governed by other provisions of the Surrogacy Act 1985 and the 

Human Fertilisation and Embryology Act (1990-2008). This is a controversial legal issue that 

needs to be carefully considered. The Committee on Legal Affairs has highlighted possible 

problems with adoption, including the use of legal supervision, credentials and parental 

instructions. Parents cannot make medical decisions about their child until the parent's 

prescription has been issued within six weeks of the child's birth. The Committee on Legal 

Affairs has examined these areas in the amendments to the law of the 13th Committee on Legal 

Affairs. As a research, it has been explored these areas, but it has also expanded the research to 

see what happens when a mother-in-law or stepfather dies, when a lender changes their minds 

and wants to have a child, and an older child denies a right / abortion3. 

Legislation 

The first legislation related to the Surrogacy Act 1985 the parenting arrangement by the 

third person will not be considered as illegal if they are altruistic i.e. the surrogate mother will 

not receive any kind of payment for carrying someone else child (child of other or couple). 

Although the commercial agreement in the surrogacy is restricted. Somehow, the commissioning 

parents or the surrogate mother will not be counted guilty or offensive If they are paid any kind 

of expenses for adopting the child. The payment will be paid on the basis of parental order on 

which they will be taking whole responsibility of that child. The advertisement related to hiring 

of surrogate mother will be counted as a criminal offense and the penalty for posting these 

advertisement is a certain amount of fine and three months’ imprisonment. The criminal offence 

in the legislation includes the third party which tries to involve between the surrogate mother and 

commissioning parents for the purpose of business (Payments). It also includes the third party 

advertisement for surrogate mother as a criminal offense on which the penalty is up to three 

months’ prison and fine payment4.  

                                                 
3 Kirsty Horsey, 'FRAYING AT THE EDGES: UK SURROGACY LAW IN 2015' [2016] Medical Law 

Review. 
4 Sandra Boldizhar, 'SURROGACY IN THE PRACTICE OF THE EUROPEAN COURT OF HUMAN 

RIGHTS' (2020) 1 Knowledge, Education, Law, Management. 
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Current Law of Surrogacy 

Various stakeholders have suggested that we review the Independence Act, and Jan 

Ellison, Deputy Minister of Health, expressed support for such a project for himself and the 

government during his 13th program consultation. 

The main legislation of the surrogacy is related to the Surrogacy law of the UK Act 1985 

and the Human Fertilisation and Embryology Act 2008 (on compliance with parental orders). 

Which are addressed in different kind of legal issues5. 

i. Single Parent 

The court has no jurisdiction to award benefits to single parents (not married couples) to 

single parents, which recently led to the Supreme Court Declaration on Human Rights Act 1998. 

ii. Parental Order 

Incorporating a child born as a result of an adoption contract into the birth certificate of 

the parent (and sometimes his or her spouse) as the parent (s) of the loan can cause potential 

uncertainty. At present, parental guidance can only be obtained after the birth of a child and at 

the request of a potential parent. In the second case, the effect of the law was that "children are 

no longer illegal and have no parents. 

iii. Restriction 

It is legislated that there would not be any kind of condition on which the parental order 

would be restricted. The restriction may relate to the uncertain order on which the Human rights 

violation may occurs or related to the equality act.  

iv. The Surrogacy Regulation 

 The project may take into account the current monitoring of all aspects of the 

replacement program, as well as the implementation of a more substitute social support (child) 

policy6. 

                                                 
5 Aliyah Nojib and others, 'How Does The Law Surrounding Surrogacy Need Reforming In The UK?' 

(2021) 3 The Student Journal of Professional Practice and Academic Research. 
6 Gorar, Muki. "Human Fertilisation and Embryology Act 1990 and the issue of consent: the unresolved 

problem." (2018). 
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CASE LAW: M vs F (Legal Paternity) 2013 

Fact: 

In M Vs F (Legal Parenthood) [2013] EWHC 1901 (Fam), the court considered the legal 

custody of the mother of a pregnant child (Mrs. M) after a meeting with the child's biological 

father (M. F) on a website. On this site, F advertises its service as a free sperm donor. 

Issue: 

There are huge differences between parents as to whether pregnancy is the result of 

artificial insemination (as she said) or sexual intercourse (as she said). If the pregnancy is the 

result of sexual intercourse with Mr F, you are the legal parent of the child. However, if this is 

the result of artificial insemination (AI), then the issue of parental status depends on the findings 

of the Human Fertilisation and Embryology Act 2008. 

Judgement: 

In short, mother and father proved to be false, deceptive, and deceptive. They also lied a 

lot in confession. However, given the amount of information provided about their relationship 

and the value of the evidence, the mother's statement should prevail. Therefore, the Father's 

testimony was inconsistent and lacking persuasive power. 

In the end, the judge concluded that the child was, of course, sexually abused. Thus, a 

biological father is also a legal father. In addition, the court informs the official of the 

announcement and the refund is fixed again. Although this does not mean parental responsibility, 

the father has the right to ask for PR in the future7. 

Human Fertilisation and Embryology Act 2008 

Although the Stabilization and Association Agreement defined principles and regulated 

reproductive practices from 1985, amendments to the Human Fertilisation and Embryology Act 

1990 ("HFEA 1990") and the Human Fertilisation and Embryology Act 2008 ("HFEA 2008") 

contained many methodological aspects. reproduction. The law, from what can or cannot be done 

through the gate to the procedures of fertilization and embryo administration. In terms of 

                                                 
7 'M V F (Legal Paternity) [2013] EWHC 1901 (Fam) - Simple Studying' (Simple Studying, 2021) 

<https://simplestudying.com/m-v-f-and-h-2013-ewhc-1901-fam/> accessed 26 June 2021. 
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methods of birth, both of these actions are guidelines for the legal definition of a postpartum 

parent and how parental responsibilities can be transferred from legal parents to adoptive parents. 

To guide the delivery process, it is important to understand and change the original relationships 

of all those involved in the delivery before or after delivery. It is also important to remember that 

the HFEA 2008 extends the right to apply for parental responsibility. As stated in the HFEA 

1990 - to homosexual and unmarried persons and states that these non-profit organizations may 

form a fee their costs and services8. 

Legal Parentage under the Act  

By convention, the child's legal mother is the woman raising the child, whether or not the 

child is genetically related to the child. This is an indisputable theory if the agreed mother 

marries during the procedure (i.e. embryo or semen and ovary transplantation or her transplant), 

the legal father of the agreed child is the one who marries the legal mother during the treatment, 

unless he or she has agreed to the treatment. Similarly, if a community mother signs the 

community during treatment, the spouse becomes the child's second legal parent, unless she 

refuses treatment. It is important to remember that all of the above definitions apply regardless of 

whether medical treatment and contraception take place in the UK or elsewhere9. 

Loss Maternity Benefits 

In 2005, the Human Rights Committee published a report recommending that parents 

take care of parental rights instead of commissioning parents. The Committee also recommended 

the establishment of a human resources monitoring body, including a surrogate mother. 

However, there is no regulator to help human production. 

According to the provisions of the Human Resources Assistance Committee, the mother 

who is the contractual legal guardian of the child is the mother. Legal birth is important in 

documents such as birth certificates and citizenship. Under Chapter 46 of the Children Act 1987, 

                                                 
8 Carrington, Fiona. "Re O (Human Fertilisation and Embryology Act 2008: Adoption Revocation) [2016] 

EWHC 2273 (Fam): High Court of Justice (Family Division): Sir James Munby P: 13 September 2016." Oxford 

Journal of Law and Religion 6, no. 2 (2017): 430-431. 
9 Jadva, Vasanti, Helen Prosser, and Natalie Gamble. "Cross-border and domestic surrogacy in the UK 

context: an exploration of practical and legal decision-making." Human Fertility (2018): 1-12. 
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a contractual spouse is considered to be the father of a child and, if he or she is unmarried, is the 

sole guardian10. 

This woman underwent emergency surgery for cervical cancer during her pregnancy, 

which prevented her from becoming pregnant. She and her husband concluded that they were 

using contraception for childbirth. The negotiator has signed an agreement in the United States 

where he puts both male and female genetic material into vitreous therapy. The girl was born in 

the United States as a representative as part of the adoption process, and all agreements were 

legalized. The couple became legal guardians and parents by registering for their daughter's birth 

certificate. 

The employer allows the woman to take maternity leave, but her employer does not 

approve maternity leave. He also applied for support from the Ministry of Social Security and 

said he was not eligible. The woman said that refusing maternity leave in court was 

discrimination and a violation of equality laws. However, Judge Iser O'Malley disagreed in the 

judgment with the woman's contention that if no law was born, if no one else was born, the status 

of equality laws could not be taken into account. The decision also states that maternity benefits 

apply to women who are pregnant. The woman was denied maternity care at the birth of the 

child11. 

Surrogacy for Intended Parents 

Pros of Surrogate 

If they decide to give their body and time to help the other couple, a stand-alone contract 

is a great commitment, but there are many contractual options for a mother that will make the 

process worthwhile: 

Financial Benefits: 

In business research, surrogate mother gets basic benefits starting at $ 25,000 or more, 

depending on the surrogacy experience. They may want to use the money for financial purposes, 

                                                 
10 Horsey, Kirsty. "Surrogacy in the UK: further evidence for reform: Second Report of the Surrogacy UK 

Working Group on Surrogacy Law Reform." (2018). 
11 Gamble, Natalie, and Helen Prosser. "Crossing borders for surrogacy: why do parents go overseas for 

surrogacy and how does it affect their experience?." 
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such as paying off a mortgage or paying off a student loan. Mark Parent pays all the costs of 

surrogate pregnancy. 

Responsibility for Targeted Parents: 

 Once they have reached an agreement, they have the opportunity to choose the target 

parents they want to work with and contact them throughout the independence process. They can 

also create a relationship that lasts until the baby is born. 

Life-changing Experience: 

By acting on behalf of others, surrogate give them future parents a precious gift. When 

they help start a family, they will find personal satisfaction and pride in knowing that they will 

change a person's life forever. 

Cons of Surrogate 

Many women choose to abide by the contract and give their parents the children they 

should have. They are happy to help the other couple get a family and enjoy the pregnancy. 

However, negotiating an agreement is not an easy decision, as there are other potential risks and 

objections: 

Time Commitment: 

Finding other people from start to finish can take a year or more. This means that they 

spend a lot of time reviewing screening methods, taking birth control pills, going to the doctor, 

keeping in touch with target parents, and so on. They need to set aside time for personal travel, 

which affects their working hours and time spent with their family12. 

Medical Risks of in Human Fertilisation and Pregnancy: 

As with all medical procedures, there is a risk of having a baby during oral contraception, 

abortion, pregnancy and childbirth. Before taking any independent action, the doctor will make 

sure that they understand these risks and help to reduce them. 

                                                 
12 June Carbone and Jody Lynee Madeira, 'The Role Of Agency: Compensated Surrogacy And The 

Institutionalization Of Assisted Reproduction Practices' [2018] SSRN Electronic Journal. 
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Emotional issues: 

By signing the contract, Surrogacy mother know that they are pregnant with someone 

else's baby nine months later. However, if they are emotionally stressed due to hormonal and 

reproductive needs, the reasonable understanding of the process can be difficult. So if they are 

confident that they can cope with these feelings in a healthy way, then contractual independence 

is the only principle they should follow. 

Gestational Surrogates  

Gestational surrogates have different kind of surrogacy reasons, which can be explained 

by the help of pros and cos of Gestational Surrogates. 

Pros of Gestational Surrogates 

i. Surrogacy Rewarding Gift 

Most women who decide to become self-employed are ready to leave their families. In 

order to do something for others, they need someone special, compassion. The negotiator can 

leave this experience with pride and great pleasure if he can help the other family unselfishly. 

ii. Surrogacy allows Pregnancy 

 Pregnancy usually benefits traditional births. The process of finding another person has 

allowed her to experience all the joys and wonders of getting pregnant, even though their family 

is getting through. 

iii. Community benefits 

Officials benefit from public hearings. Termination is another experience and most 

entrepreneurs are able to build close relationships with other women who complete the process. 

iv. Legally protected  

Indigenous peoples are protected by law. The carrier enters into a legally binding contract 

with the prospective parents and gives them the opportunity to define their expectations and 

responsibilities during the birth process. This ensures that robbers receive appropriate 

compensation without having to take care of children after birth. 
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Cons of Gestational Surrogates 

i. Physical demand of Surrogate  

In addition to the general physical challenges of pregnancy, they also need additional 

tests, appointments, birth control medications, and more. 

ii. Agreement Acceptance  

Pregnancy is usually stressful, but having other children can be more difficult. If they 

need emotional support during this process, South Surrogacy offers counselling services. 

iii. Contractual independence  

Excessive independence between appointment screening, appointments with target 

parents, and legal and medical procedures can take time to complete the entire process, usually a 

year or more. 

Development of Surrogacy Law 

The current legal situation is that although the borrower should be able to obtain 

information about the semen or the donor if the child does not have the necessary information 

and the order is checked at a registered health centre, the lender's mother can obtain the 

information. Even if a child is born, beaten and lost under the supervision of a health centre, the 

information provided depends on the donor, and so on. Under current law, it is entirely possible 

for a child to know that he or she is covered by a contractual agreement, provided that he or she 

briefly describes his or her birth certificate instead of a long-term birth certificate. 

However, if a new parental pathway is introduced, future parents may appear on the 

child's first birth certificate as parents. To ensure that the child's background information is 

available, it is recommended that the child's full birth certificate (not a short-term one) confirms 

that he or she was born as part of the adoption process (no detailed authorization is provided); 

and this information shall be recorded at the time of registration of the national vaccination 

program. The new National Reproduction Registry lists target parents, agents and other gametes 

and identifies who donated the game. The protocol shall record whether the mother 's eggs are 

normally used or the gametes of the target parents are used, etc. The register is maintained by the 

HFEA and stores information not only on clinic appointments but also where it is not available. 

Surprisingly, the HFEA points out that it has not received any requests for information from 
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children. Of course, this may not be the case for many adult lenders, as the first child represented 

by the contract is under the age of 18. These changes may reduce the risk of foster children 

marrying close relatives of DNA, and habits will still be restored in a dangerous way13. 

Conclusion  

According to the case study of the surrogate mother it can be concluded that according to 

the act it is totally legal to have the surrogacy for upbringing and birth of child but under the 

given legislations. Although the third party is totally restricted to involve in this scenario as a 

part of broker or making it a mode of business which is totally illegal and having penalty cost of 

fine and three months’ prison. The intended parents and gestational surrogate’s parents have 

some advantages and disadvantages regarding to the surrogacy which can help them in having 

the happiness of child. Although these all circumstances can be performed under the given 

legislation of the law. According to the changes in law the requirements of children and the other 

rights are also being added in this act. The surrogacy act 1985 is also concerned with the main 

laws of Human Fertilisation and embryology Act 2010 consulting related to the family law and 

the parenting guidance.  

REFLECTIVE MODEL 

New extremist laws need to be passed to implement these far-reaching legislative 

changes. It also creates opportunities to make surrogacy management more childish. The law 

may contain the basic information of the parent decision of 2010 in public form - the best 

interests of the child are the most important consideration for the court when considering the 

application for the parent decision. The new law could also include a checklist aimed at the 

interests and rights of children adopted under the agreement. The list includes children's rights to 

privacy, privacy, family life and equality, "thereby depriving children of their legal rights and 

exercising them". The law may contain descriptive guidelines emphasizing the importance of 

educating the child about hereditary predisposition and pregnancy. It helps to help parents early 

in the birth of art. The above changes also protect the freedom of reproduction offered by 

parental intentions and agreements by legitimizing the parents of people intending to raise 

children. Affirming parental position before the birth of a child can encourage targeted parents to 

                                                 
13 Fronek, Patricia. "Current perspectives on the ethics of selling international surrogacy support services." 

Medicolegal and Bioethics 8 (2018): 11-20. 
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seek parental guidance. At present, it is not mandatory to target parents to seek guidance from 

parents after finding other people, and it is not known how many children living with the target 

parents are not raised "legally". This is especially dangerous for babies born due to barriers to 

self-making. When barriers to applying for parental responsibility are reduced and the six-month 

time limit, relationship condition and genetic need are eliminated, very determined parents have 

a tendency to apply for parental responsibility. In general, the idea that contract independence 

operates in a completely different environment than the Warnock report, Brazier Review and the 

HFEA 1990. Although third parties are strictly prohibited from acting as a broker or turning it 

into a completely illegal trade and impose a three-month fine. Prospective parents and adoptive 

parents have both positive and negative aspects to borrowing that can help them find happiness 

for their children. Although all these conditions are met in accordance with these regulations. 

According to the law, the bill also increases other needs and rights of children. The 1985 

protection also affected the basic provisions of the Male and Embryo Fertilization Act 2010 in 

consultation with family law and parental guidance. According to my analysis I would suggest 

the law reform should include the Family law on which the surrogate method of parenting should 

be ignored after some time period so that the family environment should be created upon.  
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